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STATEMENT OF THE CASE

The appellant's statement of the case is controverted

in part as being incomplete and will be amplified be-

cause it presents, primarily, those matters relating

niore to the substance of the facts having to do with

guilt or innocence of the appellee, while the question

here, relating as it does to habeas corpus, is not in-

volved in that issue, l^he statement of appellant, how-

ever, so far as it describes the crime committed is cor-

rect, though appellant has condensed the factual state-

ment to a brevity, dangerously incomplete.

Appellee, Albert Gonzales, was a man of 45 years,

without family and with an eighth grade education.

He was a Filipino and had arrived in the United States

from the Philipi)ine Islands in 1929. His work had

consisted primarily of menial tasks, so-called, as a

cannery worker and as a mess attendant (Tr. 41-42).

Appellee had never befoi'e l)een in ti'ouble with the

police or law enforcement agencies and had never been

in a police station in his life prior to the arrest in this

case (Tr. 50). Appellee, during the time of his deten-

tion (24i/> hours) was not j)ermitted to call counsel

noi- to contact the representative of the Philippine

govei'nment in tlie City of Seattle. During all of that

time he was confined and subjected to intermittent

questioning. His arrest had occurred betw^een 1:00

and 1 :30 A. M. on Saturday morning, the 7th of Janu-



ary, \97)0 {'Vv. 42). ( "oiiscHjiU'iilly, the ai)pellee was

without sleep on the evening and night of Friday-Sat-

urday, the 6th-7tli of January, 1950, and was without

slee]) throughout tlie entire day of Saturday and cer-

tainly up until the houi- of '2:10 A. M. when a confes-

sion was extracted from hini. (See Exhihit 2.) Con-

sequently, the pei'iod of questioning extended in excess

of twenty-four hours, while his period of sleeplessness

was considerably in excess of that. The record does

not disclose whether oi- not ai)pellee received food (Ti*.

90).

Claims were almo>i iiiniicdiately made l)y appellee

that he had ))een mistreated and beaten by officials of

the Seattle Police Department. As a result thereof a

line-up was had at the Seattle Police Station of the

detectives for the purpose of allowing appellee and

his attorney to identify those whom it was claimed by

appellee had mistreated him, but neither of the de-

tectives involved, Ryan and Thomas, was in the line-uj)

(Tr. 107-"108; 118). Likewise, as a result of appellee's

complaints of mistreatment, jiictures were taken of

the appellee on the 9th day of January, 1950 (Tr. 144;

180; 181 ; 182). Just pi'ior to the confession, detectives

Seth and Sprinkle of the Seattle Police Department

alternately questioned appellee for a period of about

two hours and forty-five minutes (Tr. 124), although

the recording used in the trial in the State Court, the

text of which is set out in the transcript, involved a
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playing time of only about thirty-five minutes. The

confession itself was written by detective Sprinkle

(Tr. 124). This confession was procured with the use

of deceit by the questioners and an affected sympathy

for Gonzales (Tr. 125).

A few hours aftei* appellee's arrest on the morning

of January 7th, 1950, or at 5:00 A. M., one statement

was secured and then by virtue of further and contin-

ued persistent questioning, the confession attacked in

this proceeding was secured about 2 :10 A. M. on Jan-

uary 8th, 1950 (Ti'. 47, 124 ; Exhibits 1 and 2).

The above facts are undisputed. Likewise, appellee

was arrested without a warrant and was not taken be-

fore a commiting magistrate for hearing (Tr. 42, 55).

Appellee testified that upon his arrest he was taken

to the Seattle Police Station and that some time after

he had arrived at the police station he was questioned

by a sergeant. It might be well to state here that the

sergeant was not iVustin Seth, and Brief of Appellant

is correct where it points out that Gonzales was taken

to the office of Sergeant Foster, rather than Austin

Seth. (See Appellant's Brief, page 17.) At that time

a lawyer was requested by Gonzales, but he was told he

could not call anybody mitil he made a statement (Tr.

44). After this questioning, detective Ryan came in

and took appellee upstairs whei'e he again requested

counsel and was refused; that then another detective
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came in, identii'ied later as detective Thomas, who ap-

pellee testified, grabbed him and pushed him up

against a radiator which caused appellee's head to

strike the window^; that thereafter the detectives beat

a])pellee up on the belly and below the belt about foui-

or five times, so that it luirt '^iwiul" (Tr. 44, 45, 46).

Appellee further testified that the detective said "God

damn it" and he said "punch you in the sidewalk. I'm

going to kick your God damn face," he said (Tr. 46).

Appellee testified that he then signed a statement, but

did not implicate any])ody. Appellee testified that he

was then taken out to the house of Giron, another de-

fendant in the cause, and that at such time he was

threatened by the detectives with a gun. That there-

after lie was further questioned, but that lie was tired

and his stomach was ])ainf ul, and that about every five

or ten minutes he was questioned and "they took me

up" (Tr. 48-49). Appellee testified he had difficulty

with urination after the assault; that thereafter and

some time later he was questioned by detectives Setli

and Sprinkle who appellee states were indulgent to-

ward him and told him with sympathy that they were

with him, but indicated that he might get another beat-

ing from some other detective, although not from either

of them (Tr. 51, 52, 53). A wire recorder was used

during the questioning of appellee at the time liv de-

tectives Seth and Sprinkle, and after the confession

was signed, appellee was allowed to call up a friend,

liut not a lawver, and lie did not see a lawver until
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about Mondaj^ or Tuesday, which would have been

three or four days after his arrest (Tr. 54, 55, 56).

Appellee testified that lieeause he was beaten up

"I cannot stand any more" and that he was in fear of

bodily harm when he signed the confession. (Exhibit

2. Tr. 57, 91, 92.) He also testified that he told about

these events in his trial in the State Court, but that he

was cut off from telling the full story.

The allegations which have been set out here were

disputed by the testimony of Eyan and Thomas, but

the testimony of Seth and Sprinkle as to their relation-

ship with appellee did not controvert appellee's testi-

mony. It appears that Seth and Sprinkle affected

sympathy toward appellee, and the wire recording so

indicates. (Tr. 146-171 inclusive, and see Tr. 65, 6(y.)

It is noted, however, that at page 148 of the Transcript,

Gonzales states (and tliis was on the wire recording)

"Well, of course, I will come to the clear now because

I don't want to have any more beef. I've had enough

now. I could make another statement, but you could

])reak it down."

The facts in tliis case are undenied to the extent that

detectives Thomas and Ryan had definite personal con-

tact with appellee, although, in the State Court trial,

it was made to appear when appellee claimed assault

and coercion, that Thomas had had no personal contact

with him wliatsoever (T]\ 228-224).
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AR(iUMENT

Specification of Error No. 1

Answer to S])eeificatinTi of Erroi' No. 1.

The right of appellee to invoke the jurisdiction of

the United States District Court, despite the failure

to perfect an appeal from the original conviction in

the State Court, is well settled. In Brown v. Allen,

344 U. S. 443, the majority said at page 486

:

"xVlso, this Court will review^ state habeas corpus
proceedings, even though no appeal was taken, if

the state treated habeas corpus as permissible."

This language applies to the instant case because the

State of Washington, having made habeas corpus avail-

able (see In re Johnson v. Cranor, 43 Wash. 2d 200;

260 P. (2d) 873) the instant case could be determined

on the merits. This Court employed the reasoning in

Brown v. Allen, and anticipated it in Elhercf v. McGee,

191 F. 2d 625, 626.

See also:

E.r parte Boi/deii, 205 F. 2d, 485;
riampson v. Smith, 153 F. 2d, 417.

The appellee, Gonzales, had invoked the alternative

remedy of habeas corpus in the Washington State Su-

preme Court after his conviction and the initiation
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of his appeal which was not completed. Certiorari was

denied in the Supreme Court of the United States,

Giron, et al, v. Crnnor, 344 IT. S. 947.

Specifications of Et^rok No. 2, 3, 4, 5, 6

B. Answer to SiDecifications of Error No. 2, 3, 4,

5,6.

Appellant argues the controverted issues of fact, and

the only contention with which appellee is in full agree-

ment is the statement that (Appellant's Brief, page

17) appellee was taken to the office of sergeant Foster

rather than Austin Seth. The finding in this respect

was without question the result of a dictation or tran-

scription error, and is not a matter of substance in-

fecting the primary issue, which would require re-

versal of this case. Appellant also suggests some error

in the fact that there is a finding that there was a

magistrate available for a hearing during the deten-

tion of appellee. Appellant's Brief in that respect now

proposes an argument that could have been made dur-

ing the trial and in the record of this case. Appellant

states that the only evidence on this point was the state-

ment of counsel for appellee. It might be well to ex-

amine that statement in the context of the trial testi-

mony and also in other relevant evidence. At pages 67

and 68 of the Transcript there is a statement by ap-

pellee's counsel directed specifically to the Assistant

State Attorney General, in which it appears that ap-



pellee's counsel said in substance, that the Assistant

Attorney General probably should be advised as to

appellee's position; that the question had to be an-

swered why it was that appellee was held in the Seattle

jail when there was a magistrate upstairs who was

available, etc. To this statement no answer was made

by the Assistant Attorney General, who, in fact, stated

that he was not going to uphold police methods if they

were in fact as claimed. Furthermore, at page 146 of

the Transcript, during the testimony of detective Seth,

he admitted that there was a Police Court in the sta-

tion, but stated that he was not sure whether the session

is on Saturday (this would be January 7th, 1950), but

that he did not believe there was a Police Court session

on Saturday. He further stated that he made no in-

quiry to determine whether a session of the Police

Court w^as in progress.

Of course, the answer to counsel's question by de-

tective Seth, that he did not know and did not believe

that there was a Police Court session in progress on

Saturday has nothing to do with whether or not a mag-

istrate was available, or could have been made avail-

able. I believe the facts, without question, show that

the Police did not, and would not make a magistrate

available, or even seek one, regardless of whether there

was a session of the Court in progress during the en-

tire day of Saturday when appellee was continuously

interrogated.
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Regardless of the argument which counsel makes in

assigning error to the Findings of Fact, Nos. -i, 5 and

6, and the Conclusions of Law based thereon, it is per-

fectly obvious that such findings have clear and sub-

stantial support in the evidence heretofore recited in

appellee's Statement of the Case. The Appellee showed

some minor confusion at times, but certainly none as

to the events that actually occurred and to the circum-

stances that surrounded them. This is clearly indicated

by the louh'sputeri facts in the record. Apart from some

allegations and testimony of the appellee which ap-

pellant seek? to controvert by the testimony of detec-

tives Ryan and Thomas, the factual findings have a

firm basis in the record. The Court found adversely

as to conflict of appellee with Ryan and Thomas. There

is abundant evidence to justify the Court's view in

its determination of controverted issues in the conflict

and implications observable from the manner in which

detective Thomas testified in the State Court, as com-

pared with the manner in which he testified in the

trial of the issues before tlie United States Judge.

(See Tr. 223-224.) We would be guilty of prolixity if

we were to confuse the issue before this Court with a

myriad of references to the record, or conclusions de-

rived from isolated questions and answers in the Tran-

script. It should suffice to say that on the factual is-

sues appellee has recited in his Statement of the Case,

which stand undisputed, there is substantial ground for

each and everv finding: of the Court on such facts.
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When those imdisputed facts are considered in context

and perspective with the disputed facts, the findings

are fully supported. Appellee sincerely contends that

the undisputed facts alone are of such positive per-

suasion that they establish the claim of the deprivation

of Federal due process. Here we have a 45-year-old

Filipino with an eighth grade education who had never

been in trouble, who had never before been in a police

station, who had never before had anything to do with

the police, who knew nothing of criminal procedures

and nothing of police methods, and who was completely

unequipped to meet the coercion which was exercised

by the officers of the Seattle Police Department. It

is quite appropriate to emphasize that the coercion

which the Court examines can be of a physical or psy-

chological character. One can be as deadly as the other

in its violation of due process. This record is replete

with the exercise of coercion of physical and psycho-

logical character, and tlie undisputed evidence indi-

cates a wilful disregard by the police, for the State

laws which should govern their conduct in the han-

dling of matters of this kind. This Court has had oc-

casion to consider the Washington statute which is

applicable and has spoken before as to the intendment

of that statute.

In Funnels v. U. S.. 138 Fed. 2d, 346, the Court stat-

ed at Pa ore 348:
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**'riio United States attorney suggested at the oral

argument that it was not certainly kno-svn until

the confession was ohtained whether the killing

had occurred on the Reservation, hence the gov-
ernment was in no position to file an accusation
until after tliat time. We think this makes no
difference. Wliile Washington appears to have no
statute oil the subject, i)i that state, as elsewhere
ill til is count nj, it is the duty of a peace officer
who has effected an arrest without a warrant
pronipihi to take the person arrested before a

magistrate. Tliis directive is not something tvhich

the officer is free to comply with or ignore ac-

cording ((s he may thi)ik the exigencies of the situ-

ation demand ; it is a fundamental imperative de-

signed to safeguard the individual in a free land
against the arhitrary exercise of power.'' (Italics

supplied.)

This Court's further consideration of the case sug-

gests the proper definition of the applicahle Washing-

ton statute in its citation of Ifousman v. Byrne, 9 Wash.

2d, 560; 115 Pac. 2d, 673; and J^Jvestad v. Dolphin, 152

Wash. 580; 278 Pac. 681.

The recitation l)y way of ai-gument in the appel-

lant's Brief as to the sympathetic and kind ti'eatment

afforded to appellee, fi-om which appellant launches

its attack on the Court's findings, is well considered

and disposed of by the opinion of this Court in Gros

V. r. .v., 136 F. 2d, 878.

It is not enough to say tliat (iros can be distinguished

by reason of its considei'atioii under Federal procedur-

al I'uh^s. The all im])ortant element of consideration in
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that ease is primarily the psychological coercion which

was employed, and psychological coercion knows no

bounds of procedural limitation or distinction. In

Gros the prisoner was held in a cell of the F. B. I. in

the Field Office Building of the Bureau in Los An-

geles, California. He was interrogated over a period

of five days, but was not aljused and no harm was in-

flicted upon him other than confinement. The prisoner

was regularly taken to a restaurant for his meals and

was questioned without rudeness of manner. There

was no physical abuse inflicted upon Dr. Gros, but

this Court speaking to that situation, stated in part

before reversing the conviction

:

"' 'Appellant's belief that his imprisonment in

the cell seemed like tlie Ciestapo methods of which
he had heard in Germany, is based upon a w\ir-

rantable inference. No stronger facts need be
stated to show tlie lack of evidentiary value in

Anglo American .jurisj)i'U(lence of a confession so

pressed from a coil-conrined man over a period of

five days.' "

Specifications of Ehroij 7, 8, 9

C. Answer to specifications of Error Nos. 7, 8,

and 9. The answer ))y way of argument to these spe-

cifications of error will likewise include specifically

the reasons why appellee believes that this Court should

sustain the decision of the Honorable United States

District Judge. The United States District Court prop-

erly assumed jurisdiction. Appellee hei'e had exhaust-
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ed state remedies. See (tiroii, ct <il, v. Cnuior, supra.

The same argument which appellant makes here that

the District Judge could not reexamine findings of

fact of state tribunals was made in the recent case of

U. S. ex rcl Elliotf v. Hcndrlcls, 213 F. 2d, No. 5 (ad-

vance reports), page 922. In that case the State of

Pennsylvania was joined in a Brief by the Attorneys

General of forty other states, and the opinion disposes

of apjDellant's objections here about the lack of juris-

diction in the United States Judge. The Court held

that the problem for tlie api)ellate Court was to de-

termine whether things which had been done in the

State Court prosecution were so unfair that the de-

fendant had been deprived of his rights under the

Federal Constitution. Appellant contends that the

question decided hy the United States District Judge

was solely a question of fact and that thus a state jury

was entitled to determine whether a confession was ob-

tained under the influence of fear produced by threats.

Appellant relies almost comi)letely upon decisions of

the Supreme Court of the State of Washington as be-

ing decisive of tins issue. Such is not the law, as Con-

gress has ample authority to authorize the Federal

judiciary to test tlie question of whether one confined

under State process is in such confinement deprived

of his rights under the Federal Constitution. See

U. S. ex re] KUioff r. Tfe))dn'eks, supra.
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Likewise, all that is said in Schechtman v. Foster

(cited by counsel), 172 F. 2nd 339, is that due process

of law does not mean infallible process of law. The

United States District Judge, in accord with estab-

lished authority of law, ElJiott v. Hendricks, supra,

could redress violations of the Constitution. Further

authority and precedent is established in

:

Lisenha v. Califoruid, 314 U. S. 219;
Mallnsln v. Nc'iv York, 324 U. S. 401, 404.

The Supreme Court of the United States has said

in a number of cases that if a coerced confession is ad-

mitted in evidence, the judgment of conviction must

be set aside, even though the evidence, apart from the

confession, might liave l^een sufficient to support a

finding of guilt.

L//W/.S' r. Oklahoma, 322 U. S. 596;
Sfrofbcl r. (Uniforiiia, 343 U. S. 181;
}faf})/s1,i' r. X< H' y<>r],\ supra.

Appellant, by way of comparison of the Washington

and New York procedure, relies on Stein v. New York,

346 U. S. 156 (see page 25 Appellant's Brief). The

Stein case has been discussed in connection with the

Fourteenth Amendment and the Third Degree in a

recent article appearing in the Stanford Laiv Review.

See: The Fourteenth Amendment and the Third De-

fjree, Stanford Law Review, May, 1954 ; Vol. 6, No. 3.

The autlior of that article suggests that the case raises
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anew the entire problem of when the Supreme Court

will reverse conviction on "coerced confession**

grounds. Under New York procedure (a similar pro-

cedure is employed in the State of Washington) if the

Court finds that the confession was not voluntary he

must exclude it, but where he believes that there is an

issue of fact as to whether the confession w^as coerced,

then such confession and the evidence with reference

to the manner in wliich it was obtained may be sub-

mitted to the jury under, of course, a cautionary in-

struction that the confession must not be used in de-

termining guilt or innocence, unless it be found that

it was voluntarily given. The trial Judge in the Stein

case submitted the evidence to the jury after a deter-

mination that it was a jury issue. There was substan-

tial evidence other than the confession which pointed

to the defendant's guilt. The verdict of guilty was

affirmed by the Appellate Court without opinion and

it was not j)ossible to determine whether the jury had

found the confession to be coerced and rejected it, but

found that the other evidence established guilt, or

whether the confession had been found to be voluntary

and was relied on by the jury i]i reaching the verdict.

The author in the Stanford Law Review treats of

apparent difficulties posed by the Stein case, but he

distinguishes that case by saying that the questioning

in Stein was only intermittent and that time had been

allowed for food and rest between the sessions of ques-
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li()iiiii<2,'. Altliou^'h the nutlioi- thinks lliat tlu'i*** was in

Sfciii a shift ill attitude, he (hu's state "some of tin*

i-esults ill future decisions will ])e similar to outcomes

of tlie })ast." The author in the ai'ticle coiKdudes tiiat

the confession cases are tlie rcsuU of th(^ application

of two Constitutional standards. (1 ) That a conviction

(•annol stand wh(>n based on a confession which has

lieen extracted hy police methods which create too

o'reat a danc:er of falsity. AVith i'es])ect to that stan-

dard he says that the means used must he considei'ed

in relation to the defendant and his probable powei' of

resistance. (2) The author contends that a conviction

will be I'cversed when the confession w^as obtained hy

methods which in themselves offend due ])rocess, and

that in the second no inquiry into t1ie ])robable falsity

is relevant.

It is i'es])ectfully contended that the a])])lication (d'

the standai'ds su^j»"ested would justify support of this

Court's affirmance of the opinion of the United States

District Judge, even were this inquiry confined to the

application of the Stew case. The Strin case can \o<^io-

ally be distinguished. See Stuufoni La/c Rcvinr,

supra, and the discussion of the case by the United

States District Judge in the instant cause. (Tr. 225-

228 inclusive.) It is suggested, however, that the Su-

]n*eme Court of the United States has in a recent de-

cision, as indicated by the Law Wrrk's Suinmary d**

AnaJjffiis, Pochet Edition, August ?>vi\. 1954. Xo. 78,
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withdrawn any arguable position for the appellant's

claimed vitality of the Stein doctrine as relating to

inquiry of a Federal Court under the circumstances of

this case.

Leyra v, Denno, -US-., 98 L. ed. (Advance p.-) Vol,

98, No. 16, Advance Reports of the Supreme Court,

p. 631 (Jime 1954), was a case that came up from New
York, as did the Stein case, and it was a case where

certain confessions were submitted to the jury, as in

the Stein case. In the first trial in Lepra the Appel-

late Court had reversed on the ground of the use of a

coerced confession. In the second trial only confes-

sions which followed the first were used, and the trial

Court submitted to the jury the question of their vol-

untariness. Denial of petitioner's writ for habeas

corpus was made by the United States District Judge

and affirmed by the Court of Appeals for the Second

Circuit. The Supreme Court of the United States, per

Mr. Justice Black, reversed, holding that the undis-

puted facts in the case were irreconcilable with peti-

tioner's mental freedom, "to confess to or deny a sus-

pected participation in a crime." The decision of the

Supreme Court of the United States in this case makes

the proposition undeniable that the philosophy of the

Court as to due process which has been consistenly

propounded hy Mr. Justice Black and Mr. Justice

Douglas, and which has been further crystalized by

other members of the Coui't (see Stanford Law Be-
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I'ictv, siipi'a) is still on the si<le oi meticulous protec-

tion against untrustwortbiness in coerced confessions,

regardless of tlie character of that coercion. The dis-

sent in Leyra squarely presents the issue of the effect

of the Stein case. Mr. Justice iMinton, with Mr. Justice

Reed and Mr. Justice Burton, dissented, stating spe-

cifically :

"It is not our function to set aside state court con-

victions on the ground that the verdict is against
the weight of the evirlence. Stein v. New York,
346 U. S. 156, 180, 97 1.. ed. 1522, 1540, 73 S. Ct.

1077."

The opinion further states:

"New Yoi'k nuist 1)0 mystified in its efforts to

enforce its law against homicide to have us say it

may not submit a disputed question of fact to a

jury. The Court holds that to do so denies due
process."

The doctrine contended for )\v appellant in Stein

was squarely presented and disposed of. It is respect-

fully urged that the United States District Judge had

the authority, the duty and oldigation of deciding this

cause ; and that in view of the facts and circumstances

of this case analyzed in accord with the recent and last

ruling of the Supreme Court of the United States, the

United States District Judge properly disposed of the

matter in accord with the rules and substantive law as

defined by the Supreme Court of the United States.
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We respectfully siil)iiiit that the ('oiu't sliould aftirni

the order of the United States Distriet Judge foi- tlio

reason that the Court had jurisdiction to hear and de-

cide the constitutional question pi*esented and for the

further reason that the Court properly decided that

question within the limits imposed upon Court inquiry

in accord with the authorities heretofore reviewed.

Respectfully suhmitted,

R. Max Etter and

Ellsworth I. Connelly,

Attorneys for Appellee.

Address : 706-707 Spokane & Eastern Bldg.,

Spokane, Washington.


